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SPEAKER REED'S ERROR. 



At the opening of the present session of Congress the members 
of the Democratic minority in the House of Representatives 
sought to embarrass the progress of certain legislation which was 
objectionable to their party. The plan was to remain silent in 
their seats and refuse to vote during every call of the yeas and 
nays ; and, the Republicans being unable to have all their mem- 
bers present, the vote on each roll-call would fall short of " a 
quorum of the House," which is required by the Constitution to 
be present "to do business." It must be remembered that the 
whole Republican vote, when the session opened, was only one 
more than a quorum. 

The embarrassing device of silence had also been used by the 
Republicans in previous Congresses, when the Democrats held the 
majority. The public responsibility for this censurable course is, 
therefore, fairly divided between the two parties. Speaker Reed, 
on assuming the chair, determined to bring the disorderly prac- 
tice to an end. He effected this by deciding that it was not 
necessary to have a quorum of the House answer to the call of 
yeas and nays, if, upon count by the Clerk of the House, the 
members who sat silent would, in addition to the members who 
answered to their names, make up a quorum. Under this decision, 
a fraction of the quorum, no matter how small, can transact the 
business of the House, provided an actual majority of the mem- 
bers be merely present. The tactics of silence were therefore 
rendered valueless. 

The Speaker's success won great applause from his fellow- 
partisans in the House and in the country, as was entirely natural. 
But the correctness of his decision has not yet been demonstrated ; 
and I venture the opinion that the ultimate and impartial judg- 
ment, both Parliamentary and popular, will be that, while the 
Speaker's design is praiseworthy, his method of carrying it into 
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effect not only reverses all the safe precedents of the House, hut 
violates both the spirit and the letter of the Constitution of the 
United States. 

Speaker Keed had power to arrange the Rules of the House in 
the precise form he desired. Indeed, every Speaker is able to 
exercise large influence in shaping the rules, but the general un- 
derstanding is that the whole subject, for this Congress, was left 
practically to Mr. Reed's dictation. His principal reform, as he 
believed, was to embody his Parliamentary decision in a rule 
which I here quote : 

Rule XV., Clause 3 : "On the demand of any member, or at the suggestion of 
the Speaker, the names of members sufficient to make a quorum in the hall of the 
House who do not vote sltall be noted by the Clerk and recorded in the Journal, 
and reported to the Speaker with the names of the members voting, and be counted 
and announced in determining thepreaence of a quorum to do business." 

At the time the Speaker framed this Fifteenth rule he must have 
forgotten another rule, as old as the government, which he had 
already inserted in the code of the present Congress. I quote it 
literally : 

Rule VIII., Clause 1 : " Every member shall be present within the hall of the 
House during its sittings, unless excused or necessarily prevented ; and shall vote 
on each question put. unless he has a direct personal or pecuniary interest in the 
event of such question." 

This Eighth rule, it will be seen, makes it the imperative duty 
of each member to vote when present ; but rule Fifteenth 
permits any member who is present to refrain from voting if he 
prefers to remain silent. Instead of voting because present, the 
Fifteenth rule regards mere presence as a valid excuse for not vot- 
ing. Was the Eighth rule inserted in the code of the House to 
remain unenforced, while Speaker Reed, in a spirit of plenary in- 
dulgence, invented the Fifteenth rule for the ease and conven- 
ience of members ? The two rules are absolutely contradictory 
and irreconcilable ! One cannot be enforced without destroying 
the other ! All publicists agree that nothing brings law into con- 
tempt so rapidly and so certainly as to fail, by mere neglect, to 
enforce it. But Speaker Reed is the first author of any code of 
law, Parliamentary, municipal, or public, who deliberately inserted 
a mandatory rule on one page, and then on the next page inserted 
a mandatory rule making proclamation that no one need obey the 
first. The illustrious Dogberry is the original authority for this 
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mode of making, or at least of enforcing, law. Speaker Reed ap- 
pears to have taken him as a model. 

Dogberry.— This is your charge! You shall comprehend all vagrom men; you are 
to bid any man stand in the Prince's name! 

Second Watch.— How if he will not stand ? 

Dogberry.— Why then take no note of him, hut let him go; and presently call 
the rest of the watch together, and thank God you're rid of a knave! 

Speaker Meed.— This is your charge, under the ancient Rule VIII! That all 

members present shall vote when their names Rre called. 

Member of Committee on Mules.— And how if the Democrats will not vote f 
Speaker Meed.— Why then call together the rest of the committee and ordain 

Rule XV., by which they need not vote; and thank God that we're rid of a trouble! 

Arguing in defence of his rule in The North American 
Review of March last, Speaker Reed propounds a novel interpreta- 
tion of the Constitution, and thence a novel foundation for his 
rule. According to the Speaker's argument, the Constitutional 
provision which authorizes the House " to compel the attendance 
of members " was merely intended to bring members to the House, 
who " by mere attendance " discharged their whole duty, while 
other members, perhaps more active and more conscientious, did 
the voting for the whole quorum. To quote the Speaker literally, 
"Attendance alone was and is necessary," by the Constitution. 
Is it not, then, most extraordinary, if "attendance alone is neces- 
sary," that Speaker Reed should have embodied in the code of the 
House the compulsory Eighth rule above quoted ? If the Consti- 
tution declares that " attendance alone is necessary," whence 
does the Speaker derive the authority for a rule that declares that 
" every member " who is in attendance "shall vote"? The Speaker 
necessarily throws contempt on one of these rules whenever he en- 
forces the other. 

By the canons of logic two contradictory propositions may 
both be false, but by no possibility can they both be true. In this case 
the Speaker has merely the choice of which rule he will disobey 
and dishonor — the Fifteenth, which is his own device under par- 
tisan pressure, or the Eighth, which has been a rule in every 
House of Representatives since the organization of the National 
Government.* Is there any precedent of a Parliamentary body 

* This rule was originally adopted on April 7, 1789, more than three weeks before 
Washington's first inauguration. It was then in this form : 

"Every member who shall be in the House when a question is put shall vote on 
one side or the other, unless the House for special reasons shall excuse him." 

Among the members of the Committee which reported this rule were James 
Madison, Roger Sherman, and Nicholas Gilman— three of the most eminent members 
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that compelled the attendance of members and then gave those 
members the privilege of violating its rules? 

The Constitution declares that "a, majority of each house 
shall constitute a quorum to do business "; and, in order to secure 
a quorum, each house is endowed with " the power to compel 
the attendance of members." Heretofore, and uniformly, it has 
been held that " a quorum to do business " means a quorum tak- 
ing part in the business of the House. That seems to be the 
obvious — nay, the undeniable — meaning of the clause. Speaker 
Eeed has decided otherwise, and his method of counting is fairly 
illustrated by the following : Suppose a measure pending and 
the House comes to a vote. A quorum is a majority of the 
House — one more than half the whole number of Representatives 
— the number made necessary by the Constitution " to do busi- 
ness." At present it is 166 members. If 129 members vote for 
a measure and only one against it,* Speaker Reed's ruling declares 
the measure carried, provided the Clerk of the House can fill the 
quorum by counting 36 members present in the hall in addition to 
the 130 who vote in response to the roll-call. These 36 members 
whom the Clerk counts are sitting in their seats, walking in the 
rear area, standing in the aisles, bending over desks, engaged in 
conversation on both the Republican and Democratic sides of the 
House, commingled with ex-members and with non-members of 
various classes, who to the number of at least 2,000 have the 
privilege of the floor, of whom at least 250 are constantly in 
Washington ; and a considerable number of these are daily exer- 
cising their privilege. A vote rapidly counted in this way lacks 
the certainty and security of the call of yeas and nays. The 
wrong man may readily be taken, and, not hearing his name read, 
does not correct it; the vote thus becomes vitiated and the exact 
result is produced which the call of yeas and nays was Constitu- 
tionally provided to prevent. 

The Constitution of the United States declares that the " yeas 
and nays of the members of either house, on any question, shall, 
at the desire of one-fifth of the members present, be entered on 
the Journal." It is not difficult to define the objects and pur- 

of the convention that framed the Constitution a year and a half before. They and 
all their associates evidently believed that Congress has the right to compel its mem- 
bers to vote. 

* This is the precise vote by which the bill *■ to admit Idaho as a State in the 
Union" was declared by Speaker Reed to be passed. 
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poses of this Constitutional provision. First, the call insures the 
absolute correctness of the vote; each member responding as his 
name is called and entered on the Journal — an invaluable safe- 
guard when the two parties are nearly equal in the House. 
Second, the call was intended to secure to the constituents an ac- 
curate knowledge of the course pursued by their Representative 
on public issues; to let them know whether he voted yea or nay 
on any given question, or whether by silence he evaded his just 
and honorable responsibility. Third, the call was provided as a 
shield and guard to the Representative, by affording him an in- 
disputable record of his own course, to which he can appeal against 
misrepresentation and misunderstanding. No one can read the 
Constitution and fail to see that a call of the yeas and nays means 
a call of the "quorum of the House" able "to do business." If 
the call discloses a less number, the first and only duty of the 
House is to secure a working quorum. To procure a record of 
less than a quorum and to " piece out " by some other method or 
process is clearly a failure to comply with the requirement of the 
Constitution. 

If the Constitution does not mean that the yeas and nays 
shall represent a " quorum," then it does not guarantee, as was 
designed, an absolutely correct record of the vote. If the yeas 
and nays, as in the case supposed under Speaker Reed's ruling, 
show a record of only 130 members who respond to the call, 
and the quorum is made up by recording the names of 36 
members whom the Clerk sees, or thinks he sees, in the hall, 
then the Constitutional provision is of no earthly value as a 
safeguard to the House, to the constituency, or to the Representa- 
tive. Certainly the framers of the Constitution never provided 
for a call of the yeas and nays for a pant of the quorum, possibly 
the minor part, leaving the Clerk to provide for the accuracy of 
the remaining vote by gathering up hastily the names of those 
scattered around the House, and recording them in the Journal 
as though they had responded according to the direction of the 
Constitution. If the Clerk can be trusted to count and record a 
certain proportion of the names, he should be trusted to count 
and record all the names ! It was never designed that there 
should be two ways of counting a quorum on a yea-and-nay 

vote ! 

Speaker Reed cannot have failed to observe that there are two 
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directions in the Constitution for the calling of the yeas and nays. 
One we have already considered; the other is contained in Article 
L, Section 7, as follows: 

"Every bill which shall hare passed the House of Representatives and the 
Senate shall, before it becomes a law, be presented to the President of the United 
States. If he approve, he shall sign it, but if not, he shall return it, with his 
objections, to that house in which it shall have originated, who shall enter the 
objections at large on their journal, and proceed to reconsider it. If, after such recon- 
sideration, two-thirds of that house shall agree to pass the bill, it shall be sent, 
together with the objections, to the other house, by which it shall likewise be recon- 
sidered, and, if approved by two-thirds of that house, it shall become a law. But in 
all such cases the votes of both houses shall be determined by yeas and nays, and 
the names of the persons voting for and against the bill shall be entered on the 
journal of each house respectively." 

It is to be noted that the President's veto of any bill cannot be 
overridden except by a vote of two-thirds of each house; " but in 
all such cases" — I quote the Constitution literally — "the votes of 
both houses shall be determined by yeas and nays, and the names 
of the persons voting for and against the bill shall be entered on 
the journal of each house respectively." Let us suppose that a 
bill (Senate Bill No. 1129, for example) is vetoed by the Presi- 
dent. It is returned to the Senate, and, coming up for recon- 
sideration, is passed over the veto by a vote of 50 yeas to 24 nays. 
Two-thirds have thus voted in the affirmative, and the total vote 
(74) is undoubtedly a quorum of the Senate. The bill goes to the 
House and the House votes 90 in the affirmative and 40 in the 
negative. Two-thirds of those voting have thus voted to override 
the veto, but the total vote is only 130 — 36 short of a quorum and 
but 20 more than one-third of the House. It is precisely the 
same aggregate vote on which Speaker Reed declared that the bill 
to " admit Idaho as a State in the Union" had been duly passed. 
He did this on the declaration that the number of members pres- 
ent and "not voting" added to those " voting" made up a quorum 
of the House. Would Speaker Reed on the same principle declare 
that the two-thirds vote of po to 40 had passed the bill over the 
President's veto ? 

The Constitution says that in passing a bill over a veto the 
votes of both houses " shall be determined by yeas and nays." If 
" determined by yeas and nays," how can Speaker Reed count a 
class of members who voted neither yea nor nay ? The vote given 
by yeas and nays lacks 36 of a quorum. Under what rule can the 
Speaker add 36 who did not vote to the 130 who did vote ? On 
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which side will he count them ? He cannot know how they would 
vote. If he divides them evenly between the two sides, it will 
give 18 to each, and the vote will then stand 108 to 58. That 
changes the result, because it does not show a two-thirds vote in 
the affirmative. Observe, further, that the clause in the Consti- 
tution says, " if ttvo-thirds of the house [to which the bill is re- 
turned] shall agree to pass the bill, it shall be sent to the other 
House, and if approved by two- thirds of that house, it shall be- 
come a law." Two-thirds of " that house" must be two-thirds 
of a quorum. It is not a house until a quorum is acting. When 
Speaker Reed shall have recorded the thirty-six members, would 
he declare the ninety votes as the approval of two-thirds of the 
whole quorum of 166, as made up under his famous Rule XV. ? 

It would be interesting, when the Constitution declares that 
the "votes" shall be "determined by yeas and nays," to hear 
how the Speaker can " determine " the votes by any other 
process. In all other cases it will be observed that the yeas and 
nays can only be called on the demand of at least one-fifth of the 
members present, but in the case of overriding a veto of the 
President the Constitution itself directs the calling and recording 
of the yeas and nays. The purpose of this specific direction is 
to guard against all doubt in "determining" the result of the 
vote, for it is not only the interest of every one to have a correct 
result, bu,t it is the special right of the President to know with 
exactness the vote by which a bill is passed over his veto and 
made a law against his consent. 

How would Speaker Reed communicate to the President the 
supposed result of 90 yeas to 40 nays, when a quorum is 166 ? It 
would seem very lame and awkward for the Speaker to state the 
simple facts of the case. He would be compelled to frame his 
communication somewhat as follows : 



Fifty-first Congress, "I 
Hodse of Representatives, \ 
"ashinoton, ,1890. J 



Washington, 
To thf President : 

In the vote of the House to determine whether ''Senate Bill No. 1129" should pass 
against your objections, the yeas were 90 and the nays were JO— more than two- 
thirds in the affirmative. You will observe that the total vote falls short of a 
quorum, but under Rule XV. the Clerk of the House has entered on the Journal the 
names of 36 members who were present in the hall at the time the was and nays 
were called, but declined to vote. Under Rule XV., however, they are permitted to 
maintain silence and are held to form part of the quorum, just as if they had voted. No 
one can tell what their votes would have been if they had obeyed Rule VIII, which 
commands that '• every member present within the hall of the House during its sit- 
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tings shall vote on each question put." The enclosed extract from the Journal will 
give you the names of the voting and of the non-voting members of the quorum. Of 
course the number of names recorded as voting does not answer the Constitutional 
requirement to override your veto, but you are probably aware of my decision that 
"attendance alone is necessary." Your obedient servant. 

Thomas B. Reed, Speaker. 

It is highly prohable that in his reply the President would indi- 
cate to the Speaker his belief that a quorum made up in that way 
is not the quorum authorized to pass a bill over the objections of 
the President. He would very likely remind the Speaker that in 
the Senate of the Thirty-fourth Congress, on the 7th day of July, 
1856, there was a long debate as to whether the number of Sena- 
tors and [Representatives required to override the veto was not 
two-thirds of the entire bodies voting in the affirmative. Senators 
A. P. Butler, of South Carolina, and James M. Mason, of Vir- 
ginia, both made very strong arguments in support of that view. 
They estimated the weight of the President's dignity so high that 
nothing less than literally two-thirds of the whole number of each 
house should be able to override his veto. It was finally decided, 
however, that two-thirds of a quorum could overcome the Presi- 
dent's veto ; but it was left for Speaker Keed to decide that, if a, 
majority of members were present, only two-thirds of those who 
might choose to vote would be sufficient to destroy the President's 
power. When Speaker Reed shall have succeeded in persuading 
any President that two thirds of a minority of either house of 
Congress can pass a bill over his veto, it will be the duty of the 
majority of Congress to institute an inquiry into the mental con- 
dition of a President who would so readily surrender the Consti- 
tutional rights and powers of his office. 

There are several other instances in the Constitution where a 
two-thirds vote is required in Congress — in all, I think four in 
the House and six in the Senate. In every one of these Speaker 
Reed's method of forming a quorum is obviously impossible, and 
a violation of the plain letter of the organic law. Let us subject 
some of them to a test, viz. : Article V., where two-thirds of both 
houses, " whenever they deem it necessary, shall propose amend- 
ments to the Constitution"; Article I., section 5, where two- 
thirds are required to expel a member ; and Article II., section 
2, where two-thirds of the Senate are required to confirm a 
treaty. 

It requires no argument to prove that two-thirds of a mi- 
VOL. cli.— no. 404, 7 
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nority, no matter how many non-voting members may be looking 
on, would not be deemed sufficient to propose an amendment to 
the Constitution of the United States. To attempt to settle so 
important a question as that with a minority vote would be as 
fatal to Constitutional regularity as to change the number of 
States necessary for ratification. That two-thirds of a quorum 
should actually vote is as imperative as that the number of 
States ratifying shall be three-fourths of the States in the Union. 
The philosophy of the Speaker's rule would not require three- 
fourths of all the States. If only four States voted, and three of 
them supported the amendment, Speaker Reed, if he adhered to 
his logic, would be compelled to declare the amendment adopted. 
Again, it would certainly be a travesty upon the Constitu- 
tional rights of a Senator or Representative in Congress to assume 
that any fraction, whether two-thirds or three-fourths or nine- 
tenths or ninety-ninehundredths, of a minority could expel him. 
It must be two-thirds of a quorum — two-thirds of a majority of 
the house. The Constitution says that "each house, with the 
concurrence of two-thirds, can expel a member." Observe that 
it is the concurrence of two-thirds of " each house " ; not of two- 
thirds of a minority of each house. Concurrence means the 
action of the members present, and two-thirds must concur. It 
has, indeed, been argued by able Constitutional lawyers that 
under the letter of the Constitution a member could not be ex- 
pelled except with the vote of two-thirds of all those borne on the 
roll. The final conclusion, however, is that in all cases a 
quorum of the house is held to be the house. 

Still further, it can hardly be conceived that any man would 
contend that a treaty could be confirmed by a minority of the 
Senate. A treaty is the supreme law of the land, and it is a tre- 
mendous power conferred on the Senate for two-thirds of its mem- 
bers to confirm a treaty without the cooperation of the House. 
But by Mr. Reed's rule the votes of two-thirds of a minority of 
the Senate — if a quorum were in the chamber — could bind the 
United States against the possible wish of a majority of both 
branches of Congress. 

It will be seen, on trial, that it is impossible to apply the 
Speaker's rule to a two-thirds vote on any subject. His rule 
always contemplates a minority vote. It has no application to a 
majority vote ; for a. majority vote is always definite, self-explana- 
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tory, and needs no rule. It must be the majority of a quorum. 
But a minority vote is less than a quorum, and no one can tell 
how much less it may he. It may be ten less, or fifty less, or 
one hundred less, if by the Speaker's rule there be in each case a 
sufficient number of idle members present to make a quorum. 
There is no limit to the smallness of a voting minority under the 
Speaker's rule as he has explained it and enforced it. Hence, on 
one day two-thirds of a minority may be less than the majority of 
a minority may be on the next day. The Constitution meant that 
certain measures are so important and so grave that a mere ma- 
jority of each House cannot enact them, but that two-thirds of 
each House shall be required. But Speaker Keed's rule would 
pass the measures by the votes of two-thirds of a minority, how- 
ever small that minority might be, — pass them by a vote even far 
below a majority of a quorum of the House, — while by the Consti- 
tution a majority of the whole House is declared incompetent to 
do it, and two-thirds thereof are required. It has already been 
shown, in discussing the question of overriding a veto of the 
President, that the idle members who do not vote, but help by 
Speaker Keed's rule to make a quorum, cannot be counted in a 
two-thirds vote without destroying its arithmetical ratio or pro- 
portion. 

If, in addition to his quickness and brightness in the law, 
Speaker Reed possessed a little more of the judicial faculty, he 
would not have failed to appreciate the fact that the Constitu- 
tion in only two cases recognizes any power whatever as residing 
in a minority of the House. The first case is that "one-fifth" can 
authoritatively demand the calling of the yeas and nays. The 
second case is that less than a quorum of members can " compel 
the attendance " of other members ; but this compulsory power 
is given solely for the purpose of securing " a quorum to do 
business." 

Precisely at this point the error of Speaker Reed began. He 
assumed that the Constitutional ability to " compel attendance " 
was merely for the sake of " attendance," and that the member 
discharges his full duty to his Government and to his constituents 
by merely being present. - Surely the obligation and duty of 
members are equal under the Constitution. The duty of one is 
the duty of all. What one need not do no other need do. If one 
member fulfils his duty by " mere attendance," another does the 
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same — all do the same. Suppose all members should conclude, 
with Speaker Reed, that " attendance alone " is necessary ; what 
would the Speaker do? He thinks it impossible that all should 
do the same thing which, under his Rule XV., he has allowed 
40, 50, 100, or 150 members to do. In other words, the Speaker 
relies on the doctrine of chances that all will not do it, and that 
if he can get a minority of members, however small, with a suffi- 
cient number of silent members to make a quorum, he can " do 
business," though the Constitution declares that "a quorum" is 
necessary " to do business," and that the business of the House 
is to be done by the quorum and not by the Speaker. 

In legislative bodies where no salary is allowed to members 
there may be some excuse in popular judgment for non-attend- 
ance and neglect of duty. But the Government of the United 
States believes in just payment for labor done, and has always 
deemed it wise to make a fair recompense to its Senators and Rep- 
resentatives. Assuredly that is a judicious policy, and nothing 
can bring it into disrepute except the wilful neglect of duty by 
Members of Congress. 

Our Government is not only just in pay to its legislators, but 
it is liberal under the Constitution respecting the " attendance" 
of members. Allowing for sickness, for casualties, for all manner 
of detention, for the imperative calls of business, for the demands 
of family, the Constitution provided that only one more than half 
the whole number of the House should be required for '•' a quorum 
to do business." But apparently Speaker Reed thinks that this 
Constitutional requirement is too hard an exaction to lay on 166 
members in a House of 330. He has, therefore, ameliorated the 
demands of the Constitution which require that the whole quorum 
shall " do the business" of the House. The Speaker substitutes 
himself and a small minority of a quorum, and maintains that 
they can do the business of the entire House of 330 members ! 

For the peculiar mode in which Speaker Reed dispenses with 
a quorum in calling the yeas and nays, he quotes no Constitu- 
tional authority to justify his departure from all the precedents 
of both Senate and House. Neither from his official chair in the 
House of Representatives, nor in his free expressions in the pub- 
lic magazines, has the Speaker deemed it proper to sustain his 
position by even one quotation from the learned commentators 
upon our Constitution. Yet the subject is one which has not 
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passed unobserved in the Parliamentary and Constitutional fields. 
On the contrary, it has been learnedly examined and clearly con- 
strued by the great authorities of the legal profession. Men from 
whom there is seldom an appeal have spoken. Let us hear them. 
Judge Cooley, in his " Constitutional Limitations," page 171, re- 
ferring to the provision for calling the yeas and nays, both in the 
National and State constitutions, says : 

" Such a provision ia designed to serve an important purpose in compelling each 
member present to assume as well as to feel his due share of responsibility in legis- 
lation ; and also in furnishing definite and conclusive evidence whether the bill has 
been passed by the requisite majority or not. ' The Constitution prescribes this as 
the test by which to determine whether the requisite number of members vote in the 
affirmative. The office of the journal is to record the proceedings of the House and 
authenticate and preserre the same. It must appear on the face of the journal that 
the bill passed by a constitutional majority. These directions are all clearly im- 
perative. They are expressly enjoined by the fundamental law as matters of sub- 
stance, and cannot be dispensed with by the legislature. ' " 

It is curious to note how frequently and how directly these 
high authorities conaV..in the whole scope and purport of Speaker 
Reed's rule. Instead of allowing a fraction of a quorum to an- 
swer the call of yeas and nays, the remainder to be made up by 
the Clerk counting the silent members, on the Speaker's assump- 
tion that "attendance alone is necessary," Judge Cooley declares 
that the Constitutional provision was intended u to compel each 
member present to assume as well as to feel his due share of re- 
sponsibility in legislation"; and, further, each member present 
must aid " in furnishing definite and conclusive evidence whether 
the bill has been passed by the requisite majority or not." It is 
also declared that "it must appear on the face of the journal that 
the bill passed by a constitutional majority." " These directions 
are all clearly imperative "; are " matters of substance, and cannot 
be dispensed with by the legislature." 

The position of Judge Cooley is strongly corroborated by the 
eminent Judge Story, the favorite associate of Chief Justice Mar- 
shall on the Supreme Bench of the United States. In his great 
work on the Constitution, Judge Story, referring to the clause of 
the Constitution which requires the keeping of a journal by each 
house, and the insertion of the yeas and nays therein at the 
desire of one-fifth of those present, declares in Section 838 of the 
" Commentaries " : 

" The object of the whole clause is to insure publicity to the proceedings or the 
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legislature, and a correspondent responsibility of the members to their respective 
constituents. . . . Votes are ascertained not by vague conjecture, but by positive 
facts." 

It is evident that Judge Story's opinion sustains the same con- 
clusion. Story sees a "correspondent responsibility of members," 
just as the other commentators do, and he evidently describes 
Speaker Reed's mode of "piecing out" a quorum as ascertaining 
votes "by vague conjecture" — assuredly "vague" as to those 
who do not vote at all under the Speaker's rule, but who are con- 
sidered as performing their whole duty by "attendance alone." 

With these learned commentators Speaker Reed is in direct 
antagonism. His declaration is that, if a quorum of the House 
is present in mere bodily form, any number of votes, however 
small, — even ten against five, — can pass any measure. The reductio 
ad absurdum seems complete when ten members voting yea and 
five voting nay (and idle members enough to make a quorum look- 
ing on) can enact any bill into law. And to make the absurdity 
complete and keep close to Mr. Reed's rule y t the same time, two 
votes in the affirmative and one in the negative, with 163 mem- 
bers present as witnesses, can pass any bill, however grave and 
important. This only shows that folly has no limit, but wisdom 
is held within fixed lines. 

Nor are the English precedents to be overlooked. The 
country which, as the late Mr. Conkling was fond of declaring, 
" has maintained a Parliament for eight hundred years," and 
from which we originally derived our Parliamentry rules, ought 
to be heard and heeded on an organic question of Parliamentary 
law. Mr. Jefferson when he prepared his " Manual," which has 
become the common law of parliaments in America, declared that 
" the rules of the English House of Commons are probably as 
wisely constructed for governing the debates of a considerative 
body, and obtaining its true sense, as any which can become 
known to us." It is, therefore, with good reason that we recog- 
nize May's "Parliamentary Practice," by the late Sir Thomas Ers- 
kine May, long the Clerk of the House of Commons, as a work 
of commanding authority. It has been and is esteemed on this 
side of the water as highly as in Great Britain. It is so justly 
appreciated in our House of Repi"esentatives that ever since the 
Speakership of Robert C. Winthrop, 1847-'4:9, it has been kept 
on the Speaker's table as a guide and authority on all difficult 
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points of Parliamentary administration. I quote, therefore, a most 
weighty judgment bearing on the point at issue from the 355th 
page of May (edition of 1873), where it is distinctly stated that 
" those who are within the House must vote." Illustrating the 
force of the rule, Sir T. Erskine May narrates, among others, the 
following cases : 

"On the 31st of March, 1848, a member having been found in the House who had 
not voted on either side, he was brought to the table and was informed by Mr. 
Speaker that he must vote, whereupon the question was stated to him and he 
declared that he voted with the ayes. On the 1st of July, 1856, three members who 
had been in the House when the question was put, but had not voted, were required 
to declare themselves, and the Speaker desired their names to be added to the 
ayes." , 

At some future day, perhaps, Speaker Reed will deem it wise — 
nay, deem it necessary — to show a single shred of authoritative 
Parliamentary ruling to justify a practice so extraordinary ! Up 
to this time the highest authority the Speaker ha3 quoted is that 
of Governor David B. Hill, when, in a partisan exigency, as 
President of the New York Senate, he gave a decision that a 
senator present was a senator voting. Two or three other 
legislatures are quoted, and some town councils and hoards of 
aldermen. But is it not unprecedented for the presiding officer 
of a National House of three hundred and thirty members, 
representing a continental nation of 65,000,000 of people, to 
rely for his Parliamentary guidance on a partisan precedent 
of David B. Hill, or on an adjusted dispute between a town 
council and a gas company, or on a decision of the 
Tennessee Legislature ? Prior to Speaker Reed's decision it 
was not uncommon — nay, it was common — for disputed legis- 
lative questions in Parliamentary bodies throughout the Union 
to be settled by appeal to the Rules of the National House of 
Representatives; often by direct personal appeal to the Speaker. 
In some cases State legislatures have adjourned until a Parlia- 
mentary decision could be obtained from the Speaker of the 
National House on some embarrassing point that had arisen. 
Speaker Reed has reversed the practice, and we now witness the 
extraordinary spectacle of the House of Representatives deriving 
its Parliamentary law from partisan decisions in State legislatures 
and from the ruling of town governments in adjusting village 
controversies ! 

The Speaker certainly finds no example among his predeces- 



104 THE NORTH AMERICAN REVIEW. 

sore in the chair to justify his course. Those predecessors in- 
clude some of the eminent names of the Eepublic ; men from 
the North, from the South, from the East, from the West ! Fed- 
eralists, Democrats, Whigs, and Republicans ! men of every 
political creed ! These Speakers have gone through seasons of 
threatened revolution, of unbridled party rancor, of foreign war 
and civil war, involving great national peril, when the very foun- 
dations of the government were shaken ! Yet not one in the 
entire number ever suggested that the Constitution contained 
the strange power which Mr. Reed has induced the House of 
Representatives to insert among its rules, where it never had 
place before ; nor did any one of them find in the angry partisan 
contests of State legislatures a guide and rule for the conduct of 
ihe National House of Representatives. 

In defending his new rule in The Nobth American- Review, 
Speaker Reed permits himself, on one important point, to be 
strangely misled — I might better say self-deceived ! I quote from 
his article: 

"Every day for a hundred years the House has passed bills, in the total innumer- 
able, without even a count, by mere determination of volume of voice. Even when 
a more certain method of decision was demanded, and members stood in their 
places and were counted, thousands of bills have gone through on a vote confessedly 
less than a quorum. When the writer of this article recently declared that he had 
heard Mr. Carlisle announce such bills as duly passed a hundred times, he was 
altogether too guarded. He ought to have said a thousand times." 

The first rule adopted in the code of 1789 is the same that 
Speaker Reed has placed in his code. Both in effect say that on 
the assembling of the House each day nothing shall be done 
"until the appearance of a quorum." After the Speaker has 
announced the presence of a quorum, it has always been the 
Parliamentary presumption that a quorum is present the whole 
day, unless the Speaker or some member questions the fact and 
demands a count of the House. When a bill is passed by " mere 
determination of volume of voice," it is simply because there is no 
practical opposition to it in the House. If there is just enough 
opposition for a few members to demand a division, and 
a division shows an overwhelming majority for the bill on the 
part of those rising, its opponents either abandon opposition or 
call for the yeas and nays. There is, indeed, no conclusive test 
known to the House except the call of the yeas and nays. 
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Mr. Reed, as a member of the House, may have seen ten 
thousand bills passed as he has described; but in a Parliamentary 
sense they all passed by unanimous consent of a quorum. All 
opposition was withdrawn, and the presumption of a quorum 
was absolute. Every member, including the Speaker, declares a 
quorum to be present so long as he does not demand a count of 
the House. Every member is responsible for a quorum being 
present, because by Jefferson's " Manual " (Section VI. and Sec- 
tion XVIII.) any member has the power to demand a call. 
Jefferson's "Manual" constitutes part of the rules in Speaker 
Reed's code. All proceedings of the kind described in Speaker 
Reed's paragraph above quoted, so far from justifying Rule XV., 
pointedly condemn it. For the vindication of Rule XV. and the 
Parliamentary practice under it, the Speaker must show just one 
case where a bill was passed by a minority of the House on a call 
of the yeas and nays duly entered on the Journal. If between 
the installation of Speaker Muhlenberg and the installation of 
Speaker Reed, affording a round hundred years of Parliamentary 
precedents, such a case can be found, all the Parliamentary 
authorities of England and America must be rewritten. 



In the order of this discussion we have now reached the 
crucial test of the whole argument. At this point, to quote a 
favorite expression of Colonel Benton, the "knife is upon the 
nerve." Here Speaker Reed may naturally say : "Admitting all 
criticisms and objections, what can be done when the Democratic 
members refuse to vote and rigidly maintain silence, and when it 
is impossible to secure a quorum made up of Republican members 
alone ? The Republicans are, indeed, in the majority by a few 
votes, but the accidents and incidents of life render it impossible 
to have 166 Republican members steadily in their seats. There 
are perhaps 225 or 250 members usually present, out of a House 
composed of 330 members ; but, when they deem it their interest, 
on certain questions the Democratic members decline to vote and 
persist in keeping silent. What, then, is the Speaker of the House 
to do, placed between a Republican party that cannot always 
muster a quorum and a Democratic party which by silence en- 
deavors to break a quorum ?" And it is out of this precise situ- 
ation, no doubt, that Speaker Reed felt himself driven to the 
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Parliamentary decision which the Republican majority of the 
House has indorsed and embodied in Rule XV. 

If it were merely a question of the "absence" of the Demo- 
cratic members from the hall, Speaker Reed knows that he could 
quickly secure their presence. Even a minority of either house 
can " compel the attendance of absent members in such manner 
and under such penalties as each house may provide." This 
power is one of special efficacy, and the reason for its special 
efficacy is that "penalties" can be levied by the house for 
" absence," to whatever degree each house may in turn direct. 
The first House of Representatives provided by a rule adopted 
November 13, 1789, and amended to make it stronger December 
14, 1795, that under "a call of the House" the absent members, 
as they appeared, should " be taken into custody," and "might 
be sent for and taken into custody wherever found " by special 
messengers provided for the purpose. By the provisions of this 
rule the members could be fined for their absence, and for many 
years they were compelled to pay the expenses of their own arrest, 
unless relieved by a vote of the House. In fact, the House by a 
majority vote can levy any penalty it chooses upon a member for 
being "absent." The power to "compel attendance " is thus 
irresistible. By the decision of more than one Speaker, and by 
accepted Parliamentary law, a member fined for being absent 
" is not at liberty to address the Chair or make a question of 
order" until "he has paid all fees assessed against him."* 

While, therefore, it is no wonder that Speaker Reed feels com- 
petent " to compel the attendance of members," it is, on the 
other hand, inexplicable that he does not feel equally competent 
to compel members " to vote " when present. The power to do the 

'During the first session of the Thirty-sixth Congress, on June 6, 1860, the 
Speaker pro tempore (Mr. Colfax) decided that an absent member brought to the 
bar and lined could " neither address the House nor appeal from the Speaker's deci- 
sion until his fine was paid." He decided also that " the fact of a salary remaining 
in the hands of the Sergeant-at-Arms does not pay the fine." Mr. John Cochrane, of 
New York, was the member involved, and, being unable to make an appeal, Mr. 
Florence, of Pennsylvania, said that he would make an appeal on the gentleman's 
behalf. Mr. Florence thought it "a monstrous proposition that, because a member 
owed a fine of two dollars and a half, his constituents should be deprived of his ser- 
vices on the floor under an arrest by the Sergeant-at-Arms." He therefore appealed 
from the Speaker's decision and asked for the yeas and nays. He was not sustained 
by a sufficient number to secure the calling of the yeas and nays. The decision of 
the Chair was then approved without a division. Decisions to the same effect were 
made as early as the Speakership of Mr. Macon, 1S01-1807. 



SPEAKER SEED'S ERROR. 107 

one is as direct as the power to do the other. If there be any 
difference, it is in favor of the power to compel a member to vote. 
The clause of the Constitution which directly follows that relat- 
ing to " compulsory attendance " is the following : 

Article I., Section 5, clause 2 : "Each house may determine the rules of its pro- 
ceedings, punish its members/or disorderly behavior, and, with the concurrence of 
two-thirds, expel a member." 

How or why Speaker Reed could ever have overlooked this clause, 
how or why he could ever have failed to apprehend its deep and 
far-reaching significance, how or why a mind as elastic and alert 
as his did not at a glance measure its sweeping Parliamentary 
value, must remain a marvel to those who know him ! The Consti- 
tution authorizes the House to levy "penalties" on the members 
who " absent " themselves from the House, and the same Consti- 
tution authorizes the House to "punish" the members for 
"disorderly behavior" in the House. "Disorderly behavior" 
comprehends almost every form of offence ; it is the opposite of 
"good behavior," on which rests the tenure of the Federal Judi- 
ciary, as defined in Article III., Section 1, of the Constitution. 
But, primarily, "disorderly behavior," used in a Parliamentary 
sense, means the intentional, defiant violation of a rule or order 
of the House. This is and has always been held to be a contempt, 
and ranks highest in the order of its guilt respecting the just 
authority of the House. It is a breach of privilege, and uniformly 
held as such whenever it has been brought to a judgment both in 
the United States and Great Britain. May's "Parliamentary 
Practice,'' page 85 (edition of 1873), says : 

" Wilful disobedience to orders, within its jurisdiction, is a contempt of any 
court, and disobedience to the Orders and Rules of Parliament, in the exercise of its 
constitutional functions, is treated as a breach of privilege. Insults and obstruc- 
tions are by the law of Parliament breaches of privilege. It would be in vain to at- 
tempt an enumeration of every act which might be construed into a contempt, 
. . . but certain principles may be collected from the Journals which will serve 
as general declarations of the law of Parliament. Breaches of privilege may be di- 
vided into : 1. Disobedience to general orders or rules of either house ; 2. IHsobed 
ience to particular orders ; 3. Indignities offored to the character or proceedings of 
Parliament ; i. Assaults or insults upon members, or reflections upon their charac- 
ter and conduct in Parliament, or interference with officers of the house in discharge 
of their duty." 

It will be specially observed that members of the House who 
maintain silence when their names are called, who defiantly re- 
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fuse to vote and thus violate Kale VIII., which commands that 
" every member shall vote on every question put," who thus place 
"obstructions" against the discharge of the regular order of busi- 
ness, are guilty of "disorderly behavior," as the American Con- 
stitution terms it, or of " contempt," as the British Constitu- 
tion terms it, of the very highest and most offensive type. 
The House, under the clause of the Constitution I have quoted, 
may " punish " the offending member even by expulsion, if a vote 
of two-thirds can be commanded, or he may be punished with the 
concurrence of a mere majority by fine, imprisonment, or cer- 
tain deprivations of Parliamentary privilege. The House need 
not inflict the " punishment " each time by special vote, but can 
adopt a rule conferring upon the Speaker the power to inflict the 
punishment ou each and every offender, within certain specified 
limits. Sir T. Erskine May, in the volume from which I have al- 
ready quoted, shows that " the cases are numerous in which mem- 
bers of the House of Commons," under a power precisely like 
unto that which our House of Eepresentatives possesses, " have 
been called to account and punished by admonition and imprison- 
ment." These punishments were inflicted for offences of less 
mischievous character than those which Speaker Reed failed to 
punish and correct, even with the large power placed in his hands 
by the Constitution. 

But high as the British authority is on the Constitutional and 
Parliamentary point at issue, it is fortunate that we are not com- 
pelled to rely upon it wholly or even mainly. The American au- 
thorities are numerous, full, and conclusive. Judge Cooley, 
whom I gladly quote again, for his authority is always clear and 
exact, declares, on pag- 1G1 of his "Constitutional Limitations," 
as follows : 

" Each house has also the power to punish members for disorderly behavior, and 
other contempts of its authority, as well as to expel a member for any cause which 
seems to the body to render it unfit that he continue to occupy one of its seats. This 
power is generally enumerated in the Constitution among those which the two houses 
may exercise, but it need not be specified in that instrument, since it would exist 
whether expressly conferred or not. It is a necessary and incidental power, to 
enable the House to perform its high functions, and is necessary to the safety of the 
State. It is a power of protection.' - 

The Federalist strongly sustains the italicized portion of 
Judge Cooley's opinion above quoted. No. 44, page 354, refer- 
ring to the clause in the Constitution authorizing Congress to 
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make " all laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other powers vested 
by this Constitution in the Government of the United States," 
says : 

" Had the Constitution been ailent on this head, there can be no donbt that all 
the particular powers requisite as means of executing the general powers would 
have resulted to the government, by unavoidable implication. No axiom is more 
clearly established in law, or in reason, than that wherever the end is required, the 
means are authorized ; wherever a general power to do a thing is given, every par- 
ticular power necessary for doing it is included." 

Judge Story speaks in his " Commentaries " with great posi- 
tiveness on the point at issue — so positively, indeed, that he did 
not recognize any ground for doubt as to the meaning of the clause 
of the Constitution. I quote his Section 835 : 

"The next clause is, 'each house may determine the rules of its proceedings 
punish its members for disorderly behavior, and, with the concurrence of two 
thirds, expel a member.' No person can doubt the propriety of the provision author- 
izing each house to determine the rules of its own proceedings. Jf the power did 
not exist, it would be utterly impracticable to transact the business of the nation- 
either at all, or at least with decency, deliberation, and order. The humblest assem- 
bly of men is understood to possess this power ; and it would be absurd to deprive the 
councils of the nation of a like authority. But the power to make rules would be 
nugatory unless it was coupled with a power to punish for disorderly behavior, or 
disobedience to those rules." 

Under the plain construction of the true meaning of the Consti- 
tution thus laid down by Judge Story, where "disorderly be- 
havior " is really held as synonymous with "disobedience to the 
rules," a member of the House who refuses to vote when there is 
a plain and positive rule directing that "he shall vote on every 
question put" (Kule VIII.) may at once be punished, and should 
at once be punished, in whatever form and to whatever degree the 
House may adjudge proper, by its own direction, or, more con- 
veniently, by clothing the Speaker with full power to administer 
the punishment under a general rule adapted to the cases likely 
to arise. 

Can there be any doubt that the refusal of a member to vote 
when the yeas and nays are called, and when he is admonished to 
do so by the Speaker, should be punished ? Suppose that Speaker 
Reed, instead of resorting to the new and forced construction that 
" attendance alone is necessary " to make a quorum, and thus re- 
lieving members from their equal obligation to vote and take rart 
in the business of the House, had proposed an effective rule, in- 
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stead of Rule XV. In other words, suppose that the Speaker had 
made his Rule XV. read as follows : 

Rule XV. If a member shall refuse to vote on a call of the yeas and nays, after 
being requested by the Speaker to do so, he may be lined by the Speaker, not exceed- 
ingly; and until said fine is paid said member shall not be allowed to take part in de- 
bate in the House or in Committee of the Whole, nor shall he be allowed to present 
any question of order to the Speaker. 

This rule would be as directly and indisputably in accordance 
with the clause of the Constitution which I have quoted as is the 
rule " compelling the attendance of absent members." The two 
clauses are side by side in the Constitution, refer to the same gene- 
ral subject, are explicitly adapted to similar needs in administer- 
ing either branch of Congress, and are interpreted, explained, 
and sustained by the most eminent authorities that have defined 
the limitations and illustrated the powers of the Constitution. 
If objection be made to the form of " punishment" proposed 
in the new rule, I have only to say that other punishments per- 
haps more effective might be devised. I have aimed only to get 
rid of Speaker Reed's Rule XV., and to frame a rule as a substi- 
tute which, simple as it is, would prove completely effective. 
But each house could adopt a rule of the kind peculiar to its own 
needs, as those needs might be developed. How full and varied 
are the powers of the House in this respect may be inferred from 
an extract from Chief -Justice Marshall's celebrated opinion in the 
case of McCulloch vs. the State of Maryland. Not originally re- 
lating to the subject, but plainly referring to the great powers of 
the Government, its clear logic and principle have so direct a 
bearing on the matter under consideration that it must prove in- 
structive. Here are Marshall's words: 

" Our Constitution was intended to endure for ages to come, and consequently to 
be adapted to the various crises of human affairs. To have prescribed the means by 
which government should, in all future time, execute its powers, would have been 
to change entirely the character of the instrument and give it the properties of a 
legal code. It would have been an unwise attempt to provide, by immutable rules, 
for exigencies which, if foreseen at all, must have been seen dimly, and which can be 
best provided for as they occur." 

Does any one doubt that the proposed rule would prove effect- 
ive and produce the desired result ? How often would any mem- 
ber refuse to vote with the penalty of a $50 fine for each refusal, 
accompanied by the complete deprivation of the right to address 
the House, or raise a point of order, until the fine was paid? The 
roll might be, as it often is, called several times in one c" y, and 
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the obdurate member, determined to defy the authority of the 
House, would do so at the expense of his own pocket to an amount 
that would render the luxury of "disobedience" an expensive one. 
In fact, if the rule were adopted by the House to-morrow, there 
would never be a fine collected or even levied under it ! The ef- 
fect would be the same as under the kindred rule which is applied 
to the cure of absence. It would be obeyed promptly, cheerfully, 
and gladly. The majestic power of the House, when asserted in 
its own government, has never been defied, disobeyed, or success- 
fully evaded ! 

If this clause be so simple and so easily applied, why, it may 
be asked, were its force and aptitude not long ago applied to 
the effective control and government of the House ? It may be 
confidently answered that it has, in fact, been so applied from the 
foundation of the Government. It was under this clause that 
members of the House have been expelled, and that, far oftener, 
they have been called to the bar of the House and publicly cen- 
sured by the Speaker. The power under this clause has not been 
evoked for the cure of those members who refuse to vote and 
maintain a dogged silence when the roll is called, because both 
parties have been resorting to it, and because it is only within 
the last two years that the evil practice has been carried to in- 
tolerable extremes. But the power must be used. Indeed, the 
discipline of the House would be destroyed, its government would 
be in chaos, if the practice of breaking a quorum at will by the 
refusal of members to vote could not be suppressed. The Consti- 
tution, when the evil is at its height, plainly points the way to 
its utter extirpation. 

The practice itself, bad as it is, is not a worse evil than the 
remedy which Speaker Reed has induced the House to adopt. 
To violate the Constitution; to demoralize the House by allowing 
less than a quorum to do its business; to destroy thereby the 
safeguard, the vigilance, and the responsibility of Representative 
Government; to pass over the offence of members who bring the 
authority of the Speaker in*o contempt, and the business of the 
House into anarchy, — these are the defacements of order which 
the enforcement of Rule XV. will in time stamp upon our Parlia- 
mentary history. May we not believe that Speaker Reed is strong 
enough and wise enough and brave enough to retrace his steps and 
correct his error ? X. M. C. 



